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FOR TH NINTH CIRCUIT 


No. cea? 
FORD M, CONVERSE, APPELLANT 
Ve 


STEWART L, UDALL, SECRETARY OF 
THE INTERIOR. APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 


BRIEF AND APPENDIX FOR THE APPELLEE 


OPINION BELOW 
(he opinion oigthe district court 1s )contlaimedsin 
mane record at pages 29-49, 
JURISDICTION 
Jurisdiction of tne district court is alleged to 
be based upon the Administrative Procedure Act, the Declaratory 
Judgment Act, the existence of a federal question and the in- 
rent power of the court to grant injunctive relief. Appellee 


Bees not believesthat jurisdiction of the district court over 


oo ae 


the Secretary of the Interior can be based upon any of the 
above grounds. Jurisdiction is also stated to be based on 
tnewact of Cetober 5, 1962, 7/6 Stat, /44, 20 U.S.C. secsE 
1361, 1391, which authorizes actions in the nature of mandamus 
to Compel an officer or employee of the United States to poems 
form a ministerial duty “ppellee asrees that 26 U.S.C, Secs 
1361 gives the district court a limited jurisdiction over the 
pecretary of he Intericy andgtnat venue is based on 28 Ulamee 
sec. 1391(e). The jurisdiction of this Court rests upon 28 
WeowCe sec. 2915 
QUESTIONS PRESENTED 

Administrative proceedings culminating in a decision 
Sr tne cecretary of the Intérvor held that the Act of "i9ooR 
providing for federal management of the surface of mining claims. 
applied to appellant's claims. The questions presented are: 

1. Whether there are any procedural errors in the 
administrative proceedings which would require reversal and 
new proceedings. 

2. Whether the district court erred in finding that 
appellant's charges of bias on the part of the hearing examiner 


were groundless, 
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3. Whether the district court erred in finding that 
the decision of the Secretary of the Interior was Supported 
by substantial evidence. 
STATUTE AND REGUIATION INVOLVED 
Section 4 of the Act of July 23, 1955, 69 Stat. SHS 


368-369, 30 U.S.C. secs. 612(a), 612(b), provides in pertinent 


part: 


(a) Prospecting, mining or processing 
operations. 


Any mining claim hereafter located 
under the mining laws of the United States 
shall not be used, prior to issuance of pat~ 
ent therefor, for any purposes other than 
prospecting, mining or processing operations 
and uses reasonably incident thereto. 


(b) Reservations in the United States 
to use of the surface and surface 
resources. 


Rights under any mining claim hereafter 
located under the mining laws of the United 
States shall be subject, prior to issuance 
of patent therefor, to the right of the United 
States to manage and dispose of the vegetative 
surface resources thereof and to manage other 
surface resources thereof (except mineral de- 
posits subject to location under the mining 
laws of the United States), Any such mining 
claim shall also be subject, prior to issuance 
of patent therefor, to the right of the United 
States, its permittees, and licensees, to use 
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so much of the surface thereof as may be 
necessary for such purposes or for access 

to adjacent land: Provided, however, That 
any use of the surface of any such mining 
claim by the United States, its permittees 

or licensees, shall be such as not to en- 
danger or materially interfere with pros- 
pecting, mining or processing operations or 
uses reasonably incident thereto: Provided 
further, That if at any time the locator re- 
quires more timber for his mining operations 
than is available to him from the claim after 
disposition of timber therefrom by the United 
States, subsequent to the location of the 
claim, he shall be entitled, free of charge, 
to be supplied with timber for such require-~ 
ments from the nearest timber administered 

by the disposing agency which is ready for 
harvesting under the rules and regulations 

of that agency and which is substantially 
equivalent in kind and quantity to the tim- 
ber estimated by the disposing agency to 

have been disposed of from the claim: Pro- 
vided further, That nothing in sections 601, 
603, and 611-615 of this title shall be con- 
strued as affecting or intended to affect or 
in any way interfere with or modify the laws 
of the States which lie wholly or in part 
westward of the ninety~eighth meridian re- 
lating to the ownership, control, appropria- 
tion, use, and distribution of ground or sur- 
face waters within any unpatented mining claim. 


* * * x * 
Section 5 of the Act of July 23, 1955, 69 Statwesove 
369-371, 30 U.S.C. secs. 613(a), 613(c), 613(e), provides in 


pertinent part: 
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(a) Notice to mining claimants; request; 
publication; service. 


The head of a Federal department or agency 
which has the responsibility for administering 
surface resources of any lands belonging to the 
United States may file as to such lands in the 
office of the Secretary of the Interior, or in 
such office as the Secretary of the Interior 
may designate, a request for publication of 
notice to mining claimants, for determination 
of surface rights, which request shall contain 
a description of the lands covered thereby, 
showing the section or sections of the public 
land surveys which embrace the lands covered 
by such request, or if such lands are unsur- 
veyed, either the section or sections which 
would probably embrace such lands when the 
public land surveys are extended to such lands 
or a tie by courses and distances to an ap- 
proved United States mineral monument. 


The filing of such request for publication 
shall be accompanied by an affidavit or affida- 
vits of a person or persons over twenty-one years 
of age setting forth that the affiant or affiants 
have examined the lands involved in a reasonable 
effort to ascertain whether any person or persons 
were in actual possession of or engaged in the 
working of such lands or any part thereof, and, 
if no person or persons were found to be in ac- 
tual possession of or engaged in the working of 
said lands or any part thereof on the date of 
such examination, setting forth such fact, or, if 
any person or persons were so found to be in ac- 
tual possession or engaged in such working on the 
date of such examination, setting forth the name 
and address of each such person, unless affiant 
shall have been unable through reasonable inquiry 
to obtain information as to the name and address 
of any such person, in which event the affidavit 
shall set forth fully the nature and results of 
such inquiry. 
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The filing of such request for pub- 
lication shall also be accompanied by the 
certificate of a title or abstract company, 
or of a title abstractor, or of an attorney, 
based upon such company's abstractor's, or 
attorney's examination of those instruments 
which are shown by the tract indexes in the 
county office of record as affecting the 
lands described in said request, setting 
forth the name of any person disclosed by 
said instruments to have an interest in said 
lands under any unpatented mining claim here- 
tofore located, together with the address of 
such person if such address is disclosed by 
such instruments of record. 'Tract indexes" 
as used herein shall mean those indexes, if 
any, as to surveyed lands identifying instru- 
ments as affecting a particular legal subdi-~ 
vision of the public land surveys, and as to 
unsurveyed lands identifying instruments as 
affecting a particular probable legal subdi- 
vision according to a projected extension of 
the public land surveys. 


Thereupon the Secretary of the Interior, 
at the expense of the requesting department 
or agency, shall cause notice to mining claim- 
ants to be published in a newspaper having geno 
eral circulation in the county in which the 
lands involved are situate. 


Such notice shall describe the lands cov~- 
ered by such request, as provided heretofore, 
and shall notify whomever it may concern that 
if any person claiming or asserting under, or 
by virtue of, any unpatented mining claim here=- 
tofore located, rights as to such lands or any 
part thereof, shall fail to file in the office 
where such request for publication was filed 
(which office shall be specified in such notice) 
and within one hundred and fifty days from the 
date of the first publication of such notice 
(which date shall be specified in such notice), 
a verified statement which shall set forth, as 
to such unpatented mining claim-- 


oye 
a 


-7J- 


(1) the date of location; 


(2) the book and page of 
recordation of the notice or 
certificate of location; 


(3) the section or sections 
of the public land surveys which 
embrace such mining claims; or if 
such lands are unsurveyed, either 
the section or sections which would 
probably embrace such mining claim 
when the public land surveys are ex- 
tended to such lands or a tie by 
courses and distances to an approved 
United States mineral monument; 


(4) whether such claimant is a 
locator or purchaser under such lo- 
cation; and 


(5) the name and address of such 
claimant and names and addresses so 
far as known to the claimant of any other 
person or persons claiming any interest 
or interests in or under such unpatented 
mining claim; 


such failure shall be conclusively deemed (i) 
to constitute a waiver and relinquishment by 
such mining claimant of any right, title, or 
interest under such mining claim contrary to 
or in conflict with the limitations or re- 
strictions specified in section 612 of this 
title as to hereafter located unpatented mining 
claims, and (ii) to constitute a consent by 
such mining claimant that such mining claim, 
prior to issuance of patent therefor, shall be 
subject to the limitations and restrictions 
Specified in section 612 of this title as to 
hereafter located unpatented mining claims, 
and (iii) to preclude thereafter, prior to 
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issuance of patent, any assertion by 

such mining claimant of any right or 
title to or interest in or under such 
mining claim contrary to or in conflict 
with the limitations or restrictions 
specified in section 612 of this title 

as to hereafter located unpatented mining 
claims. 


If such notice is published in a 
daily paper, it shall be published in the 
Wednesday issue for nine consecutive weeks, 
or, if in a weekly paper, in nine consecutive 
issues, or if in a semiweekly or triweekly 
paper, in the issue of the same day of each 
week for nine consecutive weeks. 


Within fifteen days after the date of 
first publication of such notice, the depart- 
ment or agency requesting such publication 
(1) shall cause a copy of such notice to be 
personally delivered to or to be mailed by 
registered mail or by certified mail addressed 
to each person in possession or engaged in the _ 
working of the land whose name and address is 
shown by an affidavit filed as aforesaid, and 
to each person who may have filed, as to any 
lands described in said notice, a request for 
notices, as provided in subsection (d) of 
this section, and shall cause a copy of such 
notice to be mailed by registered mail or by 
certified mail to each person whose name and 
address is set forth in the title or abstract 
company's or title abstractor's or attorney's 
certificate filed as aforesaid, as having an 
interest in the lands described in said notice 
under any unpatented mining claim heretofore 
located, such notice to be directed to such 
personb address as set forth in such certificate; 
and (2) shall file in the office where said 
request for publication was filed an affidavit 
showing that copies have been so delivered or 
mailed. 
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(c) Hearings. 


If any verified statement shall be 
filed by a mining claimant as provided 
in subsection (a) of this section, then 
the Secretary of Interior shall fix a time 
and place for a hearing to determine the 
validity and effectiveness of any right or 
title to, or interest in or under such mining 
claim, which the mining claimant my assert 
contrary to or in conflict with the limita- 
tions and restrictions specified in section 
612 of this title as to hereafter located 
unpatented mining claims, which place of 
hearing shall be in the county where the 
lands in question or parts thereof are lo- 
cated, unless the mining claimant agrees 
otherwise. Where verified statements are 
filed asserting rights to an aggregate of 
more than twenty mining claims, any single 
hearing shall be limited to a maximum of 
twenty mining claims unless the parties 
affected shall otherwise stipulate and as 
many separate hearing 1/ shall be set as 
shall be necessary to comply with this 
provision. The procedures with respect 
to notice of such a hearing and the conduct 
thereof, and in respect to appeals shall 
follow the then established general pro- 
cedures and rules of practice of the Depart~- 
ment of the Interior in respect to contests 
or protests affecting public lands of the 
United States. If, pursuant to such a hear- 
ing the final decision rendered in the 
matter shall affirm the validity and ef- 
fectiveness of any mining claimant's so 
asserted right or interest under the mining 
claim, then no subsequent proceedings under 
this section shall have any force or effect 


1/ So in original. Probably should be “hearings”. 
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upon the so-affirmed right or interest 

of such mining claimant under such 

mining claim. If at any time prior to 

a hearing the department or agency re- 
questing publication of notice and any 
person filing a verified statement pur- 
Ssuant to such notice shall so stipulate, 
then to the extent so stipulated, but only 
to such extent, no hearing shall be held 
with respect to rights asserted under that 
verified statement, and to the extent de- 
fined by the stipulation the rights as- 
serted under that verified statement shall 
be deemed to be unaffected by that particular 
published notice. 


* * * * * 


(e) Failure to deliver or mil 
copy of notice, 


If any department or agency request - 
ing publication shall fail to comply with 
the requirements of subsection (a) of this 
section as to the personal delivery or 
miling of a copy of notice to any person, 
the publication of such notice shall be 
deemed wholly ineffectual as to that person 
or as to the rights asserted by that person 
and the failure of that person to file a 
verified statement, as provided in such 
notice, shall in no manner affect, diminish, 
prejudice or bar any rights of that person. 


43 C.F.R. sec. 1852.3-2 provides: 


The examiner shall fix a place and 
date for the hearing and notify all par- 
ties and the Bureau at least 30 days in 
advance of the date set, unless the par- 
ties and the Bureau request or consent 
to an earlier date, The notice shall 
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include (a) the time, place, and nature 

of the hearing, (b) the legal authority 

and jurisdiction under which the hearing 

is to be held, and (c) the mtters of 

fact and law asserted, 

STATEMENT 

On December 6, 1965, appellant instituted this action 
seeking to overturn a decision of the Secretary of the Interior, 
The decision of the Secretary of the Interior was issued after 
detailed review of the facts and testimony in the record of 
this case and after consideration of the same arguments which 
are being presented to this Court. The Secretary, in affirm- 
ing the decision of the Director of the Bureau of Land Manage - 
ment, which had affirmed the decision of the Hearing Examiner, 
held that the appellant's two unpatented mining claims were 
Subject to the restrictions and reservations in Section 4 of 
the Surface Resources Act of July 23, 1955, 69 Stat. 367, 30 
U.S.C, sec, 613, The basic issue to be determined in the 
agency proceedings was whether or not a valuable deposit of 
minerals had been discovered on either of the appellant's 


1/ We use the term "Secretary,'' although the decision was 
by a subordinate acting under delegated authority. 
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two unpatented mining claims prior to July 23, 1955, the 
effective date of the Surface Resources Act. If the re- 
quirements of a discovery under the mining laws had been met 
prior to that date, then the provisions of the Surface Re- 
sources Act would not apply. The Act, in general, provided 
that any mining claims located after July 23, 1955, would be 
subject to the right of the United States to manage and dis- 
pose of surface resources other than mineral deposits. The 
purpose of this Act was to limit the use or misuse of surface 
resources by mining claimants prior to the issuance of a 
patent. In this case, it has been stipulated that the value 

of the timber on these two unpatented mining claims was 
$91,038.61 (R. 32). The validity of the appellant's two mining 
claims was not in issue in this proceeding (R. 48). Nor is 

the right to timber, as such, since the mining claimant, prior 
to patent, can use timber only to promote his mining operations 
(see United States v. Etcheverry, 230 F.2d 193 (C.A. 10, 1956), 
and cases there cited), and the Surface Resources Act recog- 


nizes this right, subject to management programs. 
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The Surface Resources Act, supra, provides a detailed 
procedure for determining whether the United States is to have 
the right to manage surface resources of unpatented mining 
claims which were located prior to the passage of that Act. 
In accord with the provisions of that Act, a request was made, 
by the Chief of the Forest Service acting on behalf of the 
Secretary of Agriculture, that a determination be made as to 
who had the right to manage the surface resources of the appel- 
lant's two mining claims (R. 233). As required by the statute, 
it was requested that public notice also be given to mining 
claimants. Publication, as required, was made (R. 241-242). 
Notice was also mailed to mining claimants who had been in 
various ways identified (R. 240). Also filed with the re- 
quest for determination were the required certificate of ex- 
amination (R. 235) and a certificate of nonexistence of tract 
indexes (R. 238). 
Appellant, on July 26, 1961, in response to these 

notices, filed a verified statement. Upon the filing of this 
verified statement, it became the duty of the Secretary, in 


compliance with 30 U.S.C. sec. 613(c), to fix the time and 


ih 


place for a hearing to determine the validity of the mining 
claims to which the claimant asserted rights contrary to the 
limitations and restrictions of 30 U.S.C, sec. 612. The Act 


provides in part, 30 U.S.C. sec. 613(c), that: 


The procedures with respect to notice of 


such a hearing and the conduct thereof, 
and in respect to appeals shall follow the 


then established general procedures and 

rules of practice of the Department of the 

Interior in respect to contests or protests 

affecting public lands of the United States, 

[Emphasis supplied. ] 

As required under the regulations of the Department, 
43 C.F.R. sec. 1852.3-2 (supm, pp. 10-11), notice was given to 
the appellant, by the hearing examiner, of the time and place 
and nature of the hearing, the legal authority and jurisdictio 
under which the hearing was to be held and the:matters of fact 
and law asserted, 

A hearing before an examiner was held at Portland, 
Oregon, on June 11, 1962, At the outset of the hearing the 
mining claimant filed a motion to change the hearing examiner 
and filed an affidavit in support of that motion charging bias 


and prejudice. The motion was denied by the examiner as not 


having been timely filed as required by 5 U.S.C. sec, 1006(a) 
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(R. 37). The examiner stated '* * * I think, if you had filed 
it ten days ago I could have had a different Hearing Examiner 
at the hearing." (R. 186.) 

The sole issue at the hearing was whether or not 
a valuable deposit of minerals had been discovered on either 
of the two claims prior to July 23, 1955. The hearing ex- 
aminer did not attempt to determine whether or not a discovery 
had been made since that date, although much of the testimony 
produced at the hearing pertained to evidence of mineraliza- 
tion uncovered since that date (R. 17). 

The district court, in its opinion, has carefully 
Stated the proceedings which this case has gone through up 
to this present appeal, Rather than rephrasing this material, 
we adopt its recital of the facts, omitting only the irrele- 
vant materials (R. 31-32): 

* * * From the evidence adduced at 

the hearing, Hearing Examiner Holt con- 

cluded that the most favorable finding 

which could be made for the mining claimant 

was that there was sufficient evidence of 

mineralization to induce a prudent man to 

retain the claims until a road had been con- 


Structed and until more extensive explora- 
tion had been completed, but that there was 
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not sufficient evidence of mineralization, 
as of July 23, 1955, to induce a prudent 
man to expend labor and means on either 

the Paymaster or Edith Lode claims with a 
reasonable expectation of developing a 
valuable mine, As a result, these two 
mining claims were held not to have been 
validated prior to passage of the Surface 
Resources Act, and were found to be subject 
to the limitations and restrictions of that 
Act. 


This determination did not directly 
affect the mining claims themselves, The 
mining claimant still had the right to 
use the claims for mining purposes, and 
for any other purpose incidental to mining. 
The adverse determination to mining claim- 
ant Converse only precluded him from uSing 
the surface resources (including the timber 
of the claims, which the parties stipulated 
to have a value of $91,038.61) in a mnner 
not incidental to mining, and made the claims 
subject to the right of the government to 
manage the surface resources, until a patent 
was obtained. 


Following administrative regulations, 
claimant Converse appealed the decision of 
Hearing Examiner Holt to the Director of 
the Bureau of Land Management. He contended 
in substance that: a fair hearing was im- 
possible because the examiner was prejudiced 
and had prejudged the case; he was entitled 
to a jury trial, and the administrative hear- 
ing was a deprivation of property without 
due process of law; the government had failed 
to establish a prima facie case, and he had 
affirmtively showed that a discovery had been 
made on each of the claims; the hearing ex- 
aminer erred in holding that assays or ore 
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samples taken by the mining claimant after 
July 23, 1955, were inadmissible, while 
those taken by the contestant after the same 
date were admissible; and, the government's 
witnesses did not fairly sample portions of 
the claims alleged to have been opened prior 
to 1955. 


On October 8, 1963, the Assistant 
Director, Bureau of Land Management, affirmed 
the decision of Hearing Examiner Holt. Claim- 
ant Converse then appealed to the Secretary of 
the Interior, reiterating essentially the same 
arguments that were contained in his appeal to 
the Director of the Bureau of Land Management, 
and adding the contentions that the Director 
erred in holding that "exploration and develop- 
ment ,'' as used in mining laws are not synono- 
mous, and that the Director either ignored or 
refused to accept the facts found by the hear- 
ing examiner, On March 26, 1965, the decision 
of the Assistant Director was affirmed by 
Ernest F. Hom, Assistant Solicitor of the 
Interior, pursuant to authority delegated by 
the Secretary of the Interior, 


The mining claimant thereafter instituted this action 
in the district court, seeking the dismissal of the proceeding 
or that the mtter be reminded to the Secretary for a new trial 

(R. 3-4). Both parties to this proceeding filed briefs and 
moved for summary judgment based upon the record in the adminis - 


trative proceedings. 
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The district court, in its opinion, fully con- 
sidered the numerous contentions of the appeliant which are 
raised on this appeal (R. 37-46). The charges of bias, pro- 
cedural defects, lack of due process and refusal to change 
hearing examiners are discussed and answered by the court in 
considerable detail. The district court concluded (R, 45-46 


Upon a review of the entire records 
of the two proceedings in question here, 
it is my finding that there is substantial 
evidence to support the Secretary's de- 
cision, 


The district court went on to hold (R. 48): 


Of course, this affirmance in no way 
affects the validity of the mining claims 
as such, Plaintiffs retain the right to 
work their claims for mining purposes, and 
for all purposes incidental to mining. 
This affirmance only precludes the plain- 
tiffs from using the surface resources of 
the claims in a manner which is not inci- 
dental to mining, until a patent is ob- 
tained. In other words, the claims remain 
Subject to the right of the government to 
manage the surface resources, when not 
interferring [sic] with the mining. 


The Secretary had previously said almost the same 


thing when he held (R. 28): 
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If the appellant is convinced that he 
has satisfied the requirements of a discov- 
ery, he may, of course, apply for a patent 
to the claims. If, on the other hand, he 
does not wish to risk the possibility of an 
adverse ruling on that question, this deci- 
sion does not bar further effort on his part 
to explore and develop the mineral deposits 
which may be found within the limits of the 
claims and then, upon making a discovery, 
apply for a patent. 
From the court's granting of the Secretary's motion 
For summary judgment, dated September 14, 1966 (R. 50), the 
appellant filed a motion for a new trial (R. 51), which was 
jJenied by order dated November 30, 1966 (R. 89, 91-92). From 
this final order, the appellant filed his appeal dated Jan- 
Mery 27, 1967 (R. 93). 
SUMMARY OF ARGUMENT 
i 

The proceedings instituted to determine who shall 
Manage the surface resources of the public domain upon which 
ee ant has unpatented mining claims fully complied with 
the provisions of the Surface Resources Act. All procedural 
requirements have been satisfied. In any event, even if appel- 
lant's arguments had merit, no substantive rights of appellant 


are affected and nothing would be gained by remanding this for 


@ rehearing. 
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Appellant is in no position to challenge the servi 
of notice of these proceedings, since he responded to the 
notice and appeared at the agency proceedings. In fact, per 
sonal service was made, 

The appellee fully complied with the outlined pro- 
cedure for instituting the agency proceedings. 

There is nothing improper in the hearing examiner’ 
refusing to accept a detailed offer of proof of obviously 
irrelevant testimony. 

II 

The charges that the hearing examiner was biased 
are groundless, The procedure of notifying appellant of the 
matters of fact and law asserted complied with the depart- 
mental regulations. It is nonsense to suggest that, by noti 
fying the appellant of the proceeding instituted by the Fore 
service, the hearing examiner has become a prosecutor. The 
record shows that the district court properly found that the 
denial of appellant's motion for a change of hearing examine 


was proper as not being timely made, 
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Jud 

The decision of the Secretary is supported by sub- 
stantial evidence. It is not the function of this Court to 
weigh the evidence. Upon a review of the entire administra - 
tive proceeding, if there is found substantial evidence to 
Support the Secretary's decision, it must be affirmed. 

The district court, after a thorough review of the 
record, has concluded that the decision of the Secretary 
is based on substantial evidence, The disposition of this case 
by summary judgment was proper and correct in all respects. 

ARGUMENT 
it 
THE PROCEDURE FOLLOWED IN DETERMINING 
WHO IS ENTITLED TO MANAGE THE 
SURFACE RESOURCES OF THE APPELIANT'S 

UNPATENTED MINING CLAIMS FULLY COMPLIED 

WITH THE PROVISIONS OF 30 U.S.C. SEC. 613 

Prior to showing the lack of merit in appellant's 
objections to the administrative procedure, we note that, even 
if valid, none of them would affect any substantial right of 
appellant, nor would they alter the evidence or the basis of 


the departmental decisions. They cannot, we submit, justify 


reversal and a complete, new administrative proceeding. 
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The Surface Resources Act, in parts (a) to (e), 
30 U.S.C. sec. 613, contains detailed provisions for the 
institution of proceedings to determine whether a valid dis- 
covery had been made on mining claims which had been located 
prior to passage of that Act. As set forth in the Statement 
of this brief, each step required by the subject Act was full 
complied with. The district court, in its opinion (R, 42-44) 
fully considered and answered appellant's argument that the 
procedural requirement of the Surface Resources Act had not 
been fully met. The delegated representative of the Secretar 
of Agriculture instituted this proceeding (R. 233); the area 
of land involved was described by a public land survey de- 
scription (R. 235); there was a request made for publication 
(R. 233); there was publication (R. 241-282); there was filed 
the required affidavit of examination (R. 235-237); and there 
was also filed a certificate of nonexistence of tract indexes 
(R. 238). The fact of the appellant being completely informe 
is verified by the fact of his having answered the motice of 
publication by the filing of his verified statements (R. 44). 


As the district court held ''They are in no position to questi 
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the service" (R. 44). The argument mde by appellant (Br. 38- 
40), that there must be personal service if the proceedings are 
to be regular and have any effect, is simply a play on words, 
simce there was notice given and received, followed by appear- 
ance , 

The record shows that the district court did find 
that "A copy of the publication was not served on the mining 
claimant as demanded by the statute" (R. 43-44). The court 
went on to find that the appellant was completely informed of 
the notice of publication and answered it by filing his veri- 
fied statement. The court did not need to go this far to 
find that appellant had been advised of the publication of 
the notice. The record that is before this Court, evidently 
overlooked by the district court in the maze of arguments pre- 
sented by the appellant, shows that, in fact, service of the 
published notice was made, The affidavit of service is in 
the record at page 240, and the list of addresses mailed to 
(R. 236) shows that notice was, in fact, mailed to the appel- 
lant. 

It is argued by appellant,that the Government did 


not follow the rules of practice of the Department in respect 
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to the institution of contests or protests (Br. 34). Appella 
argues that a complaint mst still be filed in order to insti 
tute a contest. The district court held (R. 44): "The use c 
a complaint is averted by the publication requirements of tha 
statute," 

It is clear from a reading of the Act that proceed- 
ings to ascertain who is to manage the surface resources of 
mining claims are to be instituted in accord with the detaile 
procedure set forth in the Act. The Act provides, after stat 
how the proceedings are to be instituted, that "The procedure 
with respect to notice of such a hearing and the conduct ther 
of, and in respect to appeals shall follow the then establish 
general procedures and rules of practice of the Department of 
the Interior in respect to contests or protests affecting pub- 
lic lands of the United States.'' 30 U.S.C. sec. 618(c). 

This provision of the Act relates not to institutic 
of proceedings, as appellant would have it, but rather to con 
duct of proceedings instituted in the manner Congress provide 
in the earlier sections, Appellant's argument produced the 


absurd result that, despite all those provisions, a forml 
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mplaint must also be filed and served. Neither the language 
' the statute nor good sense can justify such a result. 
Appellant also argues (Br. 40) that there has been 
failure to comply with the requirement that a certificate 
title accompany the request for publication. The district 
urt held that there could not be compliance, due to the fact 
ere were no tract indexes of the lands in question. The 
urt stated "Obviously, compliance was impossible and the 
int does not go to the merits" (R. 43). The reason for this 
quirement was to ascertain the parties claiming interests in 
e mining claims, so that they could be notified of the pend- 
g@ proceedings. Notice here has been given and received, 
nce the court's finding that the supposed defect did not go 
the merits. The certificate of nonexistence of tract in- 
xes (R, 238) is said to be contradicted by the affidavit 
service (R. 240). This Bee icarte is not at all inconsistent 
th the certificate of nonexistence of tract indexes. The 
fidavit of service states that notice was miled to persons 
three different categories, Appellant falls in category 
. 1. In this instance, apparently no persons would be cov- 


ed by category No. 3. Obviously, the paragraph (which has no 
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application here), which is said to be inconsistent, is but a 
part of a form letter. The only possible objection to para- 
graph No. 3 would be that it was not stricken from the form 
letter. This is but a nit pick of no consequence. It should 
also be noted that appellant has not challenged the truth of 
the Government's certificate of nonexistence of tract indexes. 

The appellant also argues (Br. 54) that the hearing 
examiner erred in refusing to admit into evidence certain 
testimony or to permit offers of proof to be made of certain 
testimony. The cistrict court considered the appellant's 
arguments and stated (R. 45): 

The issue is not whether there was a dis- 

covery at the date of the hearing, but whether 

a discovery was made upon the claims in question 

prior to the passage of the Surface Resources 

Act. To demonstrate a discovery prior to 

July 23, 1955, required samples of mineral from 

portions of the claims exposed prior to that 

date, Plaintiffs! evidence of mineral deposits 

exposed at a later date was not mterial. The 

government's samples were taken from areas which 

were exposed on or before the date of the Act. 
The appellant's complaint about restrictions upon the presen- 
tation of his case represents simply his refusal to confine his 


testimony to the relevant issue, which was the existence of a 


valid discovery prior to July 23, 1955. Appellant, in his bri 
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yp. 56-57), quotes the transcript of the proceedings before 
ie hearing examiner as an example of the hearing examiner 
mying an offer of proof, Very clearly, that quoted extract 
lows one of the reasons for the rejection of the offer of 
‘oof to be that the testimony offered related to a period 
ibsequent to July 23, 1955. There can be no possible prej- 
lice in the refusal of a hearing examiner to permit the in- 
-oduction into the record of obviously irrelevant testimony 
lich has no bearing on the question to be decided, Certainly, 
1 is not required to clutter the record with offers of proof 
lowing the details of irrelevant mtters. 
II 
THERE IS NOTHING IN THE RECORD WHICH 
SUPPORTS THE APPELLANT'S CHARGE THAT 
THE HEARING EXAMINER WAS BIASED 
Appellant argues that, because the hearing examiner 

igned the notice of hearing, he is both prosecutor and judge 
id thereby violates the principle that one who is engaged in 


prosecuting function shall not judge. The Surface Resources 


‘t provides in pertinent part (30 U.S.C. sec. 613(c)): 
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* * * notice of such a hearing and the 

conduct thereof, and in respect to appeals 

shall follow the then established general 

procedures and rules of practice of the 

Department of the Interior in respect to 

contests or protests affecting public lands 

of the United States, 

The Department's regulations dealing with this subje 
are contained in 43 C.F.R. part 1850. Particular attention is 
directed to sec, 1852.3-2, supra. It is expressly provided by 
this section that the examiner will give a notice which shall 
contain among other things, ''the mtters of fact and law as- 
serted.'' This, the examiner has done, and for this act of in: 
forming the appellant of what the issues to be heard at a heaz 
ing are, he is charged as being engaged in a prosecutor functi 
This charge is patently ridiculous. It produces an absurdity, 
Appellant would require (again a pure form lity) having some 
other government employee give notice of the hearing examiner' 
schedule of cases, 

The district court, in considering this argument, 
had this to say (R. 40-41): 

Plaintiffs' argument that Holt, by 

signing the notice of hearing, was com- 

bining the functions of a prosecutor and 

a judge, thus violating both the Admin- 


istrative Procedure Act and due process, 
is completely specious, These notices 
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of hearing did nothing more than notify 

the plaintiffs of the issues to be dealt 
with at the subsequent proceedings, The 
fact that Holt signed such documents, and 
later presided at the hearing, is no more 

a violation of due process than the pre- 
trial orders federal judges sign every day. 
Moreover, plaintiffs' contention is based on 
the premise that the hearing examiner brought 
the charge against these claims, but the 
simple fact is that he did not. The Forest 
Service initiated the charges, and this is 
made clear by the notice of hearing. Thus, 
Holt merely informed the plaintiff of the 
charges which were brought by the agency. 
Even if he had instituted the proceedings, 
this would not have violated the Adminis - 
trative Procedure Act: 


The appellant has also charged (Br. 62) the examiner 
ith bias as a mtter of fact. The district court fully con- 
idered this charge in its opinion (R. 37-42). It stated 
m 39): 


* * * Plaintiffs, in my opinion, have 
fallen far short of meeting this test and, 
conversely, the record indicates that their 
hearings were conducted fairly and impar- 
tially by Hearing Examiner Holt. 


* * * * * 


The allegations in the affidavits that 
the examiner had never decided a case of 
this type in favor of mining claimants, are 
belied by the record which contains copies 
of findings prepared by the examiner in which 
he decided wholly or partially in favor of 
mining claimants in cases involving Oregon 
land, But, even if we were to assume that 
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government in such actions, the fact 


remains that the bias has to be per- 
sonal in order for them to prevail. 


[Footnote quoting Marquette Cement Mfg. 

Co. v. Federal Trade Commission, 147 

Feld 309, 592 (Ca 7, 1945), "omlureds| 

An examination of the record shows, as the distric 
court found, that the hearing examiner "was most solicitous 
of their [appellant's] feelings at the hearing * * *, In 
short, he [the examiner], throughout both hearings, went out 
of his way to accomodate [sic] plaintiffs" (R. 40). 

Another example of the objectivity and solicitous 
attitude of the examiner is his statement that ''* * * J] thir 
if you had filed it ten days ago I could have had a differer 
Hearing Examiner at the hearing" (R. 186). This statement 
was made by the examiner after denying the appellant's motic 
for a change of examiners. The court below has found that 
there was a substantial basis in the administrative record f 
denying the motion as not being timely and sufficient (R. 41 
The court went on to state (R. 42): 

The record anchors a finding that plaintiff 

knew for some time that Holt was to hear 


the case, Furthermore, to permit a mining 
claimant to delay hearings by waiting until 


= ae 
on 
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the commencement of a hearing to ask for 

a change of hearing examiner, where as here 
it was necessary for the hearing examiner 

to travel several hundred miles to be present 
at a hearing, would frustrate the adminis - 
trative process, 


IT! 


THE SECRETARY'S DECISION IS 
BASED UPON SUBSTANTIAL EVIDENCE 


This Court, in Henrikson v. Udall, 350 F.2d 949, 950 


965) held: 


It is the function of neither this Court 
nor of the District Court, in a proceeding 
such as this, to weigh the evidence adduced 
in the administrative proceeding. Rather, 
if upon review of the entire record of that 
proceeding there is found substantial evi- 
dence to support the Secretary's decision, 
that decision mist be affirmed. 


© also Foster v. Seaton, 271 F.2d 836, 838-839 (C.A. D.C. 1959). 
The district court stated (R. 45-46): 
Upon a review of the entire records 
of the two proceedings in question here, 
it is my finding that there is substantial 
evidence to support the Secretary's de- 


cision. 


The court went on to hold (R. 46-47): 
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When the government contests a mining 
claim, it bears the burden of going forward 
with sufficient evidence to establish a 
prima facie case, The burden then shifts 
to the claimant to show, by a preponderance 
of the evidence, that his claim is valid, 
Foster v. Seaton, 271 F.2d 836 (D.C. Cir. 
1959)% 62 1.D 78235, 238 (1961). 


From an examination of the entire rec- 
ord, I find that the government did sustain 
its burden of proof. Manifestly, the testi- 
mony of the government witnesses was suffi- 
cient to create a prima facie case in favor 
of the government's position, Their examina- 
tion of the claims and their analysis of the 
mineral samples taken therefrom failed to 
disclose a discovery of a valuable mineral 
deposit on any one or more of the claims, 


It is now settled beyond question that 
the issue of whether there has been a valid 
discovery of minerals is a question of fact. 
Furthermore, it is indicated that the deci- 
Sion of the Secretary on that issue is con- 
clusive, in the absence of fraud or imposi- 
tion, Cameron v. United States, 252 U.S. 450 
(1920). Whether the decisions of the Secre- 
tary of the Interior in this case are con- 
clusive, I need not decide, Certainly, there 
is not evidence of fraudulent, capricious or 
arbitrary action on the part of the Interior 
Department, unless it could be said that the 
action of the hearing examiner in failing to 
step aside could be viewed in that light, 
Already, I have decided adversely to the plain- 
tiffs on this issue, Again, I repeat that 
the finding that a discovery of a valuable 
mineral depesit was not made on any one or 
more of the claims prior to July 23, 1955, is 
Supported by substantial evidence and mst 
not be disturbed, 


-s - 33 - 


To be kept in mind is the fact that 
most of the higher quality samples of 
minerals, on which plaintiffs rely, were 
taken from cuts exposed after the effective 
date of the Act. 


Whether valid discovery has been made is a question 
of fact, the decision of which by the Secretary of the Interior, 
based on substantial evidence, is conclusive, in the absence 
of fraud or imposition, and none is claimed in this case, 


Cameron v. United States, 252 U.S, 450, 459-461 (1920); Boesche 


vw. Udall, 373 U.S. 472, 476-477 (1963); Best v. Humboldt 


Bammer co., s7/l Uys. 334, 335-336 (1963). Even though a count 
in a trial de novo might have arrived at a different result, 
it may not substitute its judgment for that of the adminis - 
trative agency expert in its field. 

Mie decision of the Secretary of the Interior ex- 
plains in considerable detail why the examiner found that no 
discovery had been made as of July 23, 1955, on appellant's 
mining claims, 

In order to reduce the size of this brief, we have 
not duplicated the Secretary's comprehensive review of the 
facts and evidence that is the basis of his decision, This 


material is contained in the Secretary's decision (R. 17-28) 
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and treats in detail the conflicts in the testimony. The 
district judge stated (R, 47-48): "I find myself in full 
agreement with the summrization by the Secretary in his 


decision."' We submit that the evidence upon which the 
Secretary's decision was based, as shown by his decision, 
is substantial and fully supports his decision, 

The only function of the court below with regard 
to the facts of this case was to determine whether the adminis - 
trative findings of fact are supported by substantial evidence 
in the administrative record as a whole. The judicial de- 
termination of whether findings of fact are supported by sub- 
Stantial evidence presents only an issue of law. Since the 
Secretary's decision, as shown by his comprehensive treatment 
of the facts, is based on substantial evidence, and cross- 
motions for summary judgment were filed, the court's dispo- 


Sition of this by summary judgment was proper and correct in 


all respects, 


- 35 - 


CONCLUS ION 
For the foregoing reasons, the judgment of the 
district court should be affirmed. 


Respectfully submitted, 


EDWIN L. WEISL, JR., 
Assistant Attorney General. 


SIDNEY I, LEZAK, 


United States Attorney, 
Portland, Oregon, 97207. 
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APPENDIX 
UNITED STATES DISTRICT COURT 
DISTRICT OF OREGON 


FORD M. CONVERSE, 


Plaintiff, 


ei, CIVIL NO, 65-581 


STEWART L. UDALL, Secretary 
of the Interior, 


Defendant. 


FILED NOV 30 1966 


INDEPENDENT QUICK SILVER CO., 
an Oregon corporation, 


Plaintiff, 


Vv. CIVIL NO, 65-590 | 


STEWART L, UDALL, Secretary 
of the Interior, 


Defendant, 


ORDER 


Ne Ne Ne Ne Ne ta Ce a SY” Ne ee ee ee a a Se Se 


This cause is before the Court on plaintiffs' motion 
for a new trial on the Court's previous decision of September : 
14, 1966. 

Independent Quick Silver again challenges the Govern- 
ment's method of sampling each of the twenty-two claims in- 


volved, it being claimed that there was a failure to prove a 


prima facie case by substantial evidence, It is urged that 
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the six samples of ore taken by the contestant all came from 
one of the twenty-two claims in controversy, viz: the Lost 
Mine Claim. 

The evidence is contrary to the plaintiff's conten- 
tions. The Forest Service Examiners spent three days examin- 
ing the claim and, in fact, examined all of the places shown 
to them by the plaintiff's representatives and took samples of 
all of the cuts that were open. Plaintiff is not in a posi- 
tion to now urge that all of the samples came from one claim 
when it was its own representatives who directed the Forest 
Service Examiners to where to obtain the samples. If, as 
here, a close scrutiny of the surface indicated that no cuts 
had been opened other than examined, then it seems rather 
clear that a mineral discovery had not been mde, 

Plaintiff again urges that the Assistant Solicitor 
of the Interior committed error in holding that certain testi- 
mony and reports were hearsay. The Solicitor stated, in 
passing, that mich of the evidence was general in nature and 
that much of it probably, especially specific information, was 


hearsay where there was no opportunity for cross-examination. 
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Although the Solicitor might have disregarded some of the Hogg 
statements and the assays compiled by the geologist Westman, 
the fact remains that the Assistant Solicitor accepted all of 
this testimony and these records, but found that the evidence 
lacked specificity and showed only that further exploration 
was recommended, Plaintiff's real complaint is that the 
Solgeitor did mot give more weight to this evidence, xatites 
than excluding it under the hearsay rule, 

It is next urged that if the decision of September 
14th is allowed to stand that the Court would be approving 
an administrative decision that the discovery of a body of ore 
containing 18,600 tons, with an average of 5.2 pounds of mer- 
cury per ton, would not be a discovery within the meaning of 
the mining law. There is nothing in the decision of the 
Assistant Solicitor, nor, for that matter, in any part of the 
record, which supports this argument. The Solicitor mrely 
held that the plaintiff did not sufficiently prove that such 
a body of ore existed, In other words, the Solicitor resolved 
the issue of fact against the plaintiff. 

I find nothing in the arguments of Quicksilver which 


would cause me to, in any way, modify my original opinion, 
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In the Converse case, it is argued that the original 
decision departs from the well settled rule of discovery and 
makes discovery depend on the name applied to the additional 
work which a reasonably prudent person would be justified in 
expending in both money and effort. It is argued that the 
Assistant Solicitor has altered the long-standing policy of 
the Department and now recognizes a distinction between the 
terms "discovery", "development" and "exploration", The rec- 
ord leaves little doubt that the Department has long recog- 
nized a sharp distinction between "exploration" and "development" 
in connection with whether a "discovery" has been made. For 
example, if one has found only enough mineral to justify 
further "exploration", as yet he has not made a ''discovery", 
but if he has found enough mineral to justify a "development", 
then a "discovery" has been made, The opinion of the Assist - 
ant Solicitor is given complete support by United States v. 

tal, 68 I.D. 235, 237-8 (1961), from which I quote: 


Altman, e 


"There is, of course, a distinct difference 
between exploration and discovery under the 
mining laws, Exploration work is that which 
is done prior to a discovery in an effort to 
determine whether the land contains valuable 
minerals, Where minerals are found it is 
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often necessary to do further exploratory 
work to determine whether those minerals 
have value and, where the minerals are 
found of low value, there must be more ex- 
ploration work to determine whether those 
low-value minerals exist in such quantities 
that there is a reasonable prospect of 
success in developing a paying mine, It 
is only when the exploratory work shows 
this that it can be said that a prudent 
man would be justified in going ahead with 
his development work and that a discovery 
has been made," 


Additional support is added to the opinion of the Assistant 
Solicitor by United States v. Edgecumb Exploration Co,, Inc., 
A-29908 (May 25, 1964). 

Plaintiff fails to recognize that once the Government 
has established a prim facie case, the burden shifts to the 
claimant to show by a preponderance of the evidence that his 
claim is valid. Foster v. Seaton, 271 F.2d 836 (D.C. Cir. 1959). 

The motion for a new trial in each case is denied, 

IT IS SO ORDERED, 


DATED this 30th day of November, 1966. 


s/ John F, Kilkenny 
District Judge 


